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Deze rubriek beschrijft ontwikkelingen in andere landen of in internationaal recht die van belang kunnen zijn
voor onze lezers. Dit keer hebben we een bijdrage opgenomen van Anna llsge, hoofddocent aan het
departement voor sociologie aan de Universiteit van Copenhagen. Zij beschrijft de recente cao die het platform
Hilfr, dat personen koppelt aan particulieren voor het verrichten van huishoudelijke hulp, met vakbonden heeft
gesloten.['l Deze cao kent innovatieve methoden om de betreffende medewerkers met elkaar in contact te
brengen, zodat ze beter hun collectieve rechten kunnen realiseren. De cao leent zich ook voor nader juridisch
onderzoek over hoe ze zich precies verhoudt tot de AVG en de Platformrichtlijn.

The Danish cleaning platform Hilfr has concluded a new collective agreement with a strong focus on a socially
responsible use of artificial intelligence (Al). The agreement introduces new collective digital rights that support
both the managerial prerogative and the workers’ rights to unionize. This paves the way for increased
productivity and social security as well as for new social compromises in the future world of work.

The use of Al at work has, like any other new technology, sparked debates in the past few years (Ponce Del
Castillo 2020). The classic debate: whether Al will replace a large number of jobs and increase unemployment
(Pereira et al. 2021). The pragmatic debate: whether Al will change our job functions - i.e. the content of our
work and education (Molina et al. 2023). The new debate: whether management via algorithms will replace
human management (Jarrahi et al. 2021). The broad debate: whether data on employees will be collected and
used by employers in new ways (Todoli-Signes 2019).

The development offers opportunities for both employers and employees - for example, increased productivity,
more interesting tasks and an improved working environment (lisge et al. 2024). Conversely, it also raises new
questions: will it lead to more discrimination, will personal information be leaked and misused, and how will
dialogue between managers and employees be ensured in the future (Todoli-Signes 2019; Ponce Del Castillo
2020)? This can make both managers and employees hesitant to use Al. The EU has responded with new
legislative regulation of Al and the labour market - including the Al Act (2024) and the Platform Work Directive
(2024).

These questions are particularly relevant for food delivery and cleaning platforms, where algorithmic
management (AM) plays a large role, and the company rarely is in direct contact with the workers. Because the
work is geographically dispersed, the workers do not necessarily meet each other either, and the trade unions
find it difficult to get in touch with them. Algorithmic management is combined with a so-called dispersed
workforce, and the result is that it is difficult to create relationships between managers and employees and
between employees (Ponce Del Castillo 2020; lisge and Larsen 2023).
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However, these relationships play a decisive role in the Danish labour market, which is primarily regulated via
collective agreements negotiated between employers and employees. The cornerstones of the Danish
bargaining model are the managerial prerogative (employers’ right to manage and distribute work), the
workers’ right to unionize (workers’ right to organize collectively in unions), the peace obligation (no collective
action when a collective agreement is running) and the right to conflict (the right to collective action when the
agreement is renewed). It has been like this ever since the famous September Compromise between the
predecessors of The Confederation of Danish Trade Unions (FH) and The Confederation of Danish Employers,
DA, in 1899.

1. The Hilfr2 agreement

Hence, it created a lot of attention when the Danish cleaning platform Hilfr recently negotiated a new company-
level agreement, Hilfr2, with the United Federation of Danish Workers (3F), where Al and algorithm
management are absolute main themes. Especially since Hilfr is a relatively small platform, which only
facilitates cleaning in private homes and has about 40 employees. There is a lot at stake for Hilfr and 3F, and
this is taken seriously in the new agreement.

Hilfr's first collective agreement, Hilfr1, came into existence in 2018, and the parties have been trying to
renegotiate it ever since, but the process has been interrupted by a verdict by the Danish Competition
Authorities (2020) the corona crisis (2020-21), change in ownership of the platform (2022, 2024) and
negotiations of the EU’s platform directive (2021-24) (Hilfr & 3F 2018; lisge 2020). But in 2024, the bargaining
parties succeeded in completing the Hilfr2 agreement, which, as something new, states that all cleaning
assistants at Hilfr have employee status - under Hilfr1 you could either be an employee or work as self-
employed (Hilfr & 3F 2024; lisge 2024).

This is an important detail because the collective agreement’s rules on Al and algorithm management are
based on Hilfr's role and responsibility as an employer. In short, the collective agreement uses the legal
identification of an employer as a foundation to ensure that both the managerial prerogative and the right to
unionize not only apply in theory but can also work in practice. In addition to the employee status of all
workers, the agreement contains a number of important points regarding Al and algorithm management, which
are presented below.

2. Al and algorithms as employer responsibilities

The EU platform directive emphasizes transparency and the platform’s responsibility to describe how the
algorithms work in detail. The Hilfr2 agreement goes one step further and brings the employer’s responsibility
for algorithm management to the forefront. The agreement focuses on describing the platform’s legal
responsibility as an employer for all decisions made by the platform’s management - regardless of whether
they are made by a human or an algorithm. This means that all discrepancies can be pursued in the labour
courts (Hilfr & 3F 2024).

This focus in the Hilfr2 agreement is of decisive importance for the platform as an employer. By emphasizing
the collective rights (agreement) - which come on top of the individual rights (legislation) - and by shifting the
main focus from technical descriptions of the algorithms (input) to employer responsibility for the decisions
(output), the platform achieves a much better opportunity to use algorithms to develop their business and
achieve increased productivity. The agreement describes a clear framework for the managerial prerogative in a
digital age which makes it easier for management in practice to direct and distribute work via algorithms.

It is also of crucial importance to the platform workers. When the platform is identified as an employer, all
algorithmic decisions become the responsibility of the employer. This means that all decisions - including those
of the algorithm - can be challenged in the labour courts. This ensures the platform workers’ collective rights
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against bad or arbitrary algorithmic decisions. If the platform workers bring a decision to court, it is the
employer’s responsibility to describe the factual basis for the decision and the decision-making process.
According to the Hilfr2 agreement, the employer is also responsible for any procedural adverse effects of the
digital format: any impairment of the employees’ opportunities to pursue bad decisions legally, because the
decision was made by an algorithm, constitutes a risk to the legal process for which the employer must bear
responsibility (Hilfr & 3F 2024).

3. Fairness as an employer’s responsibility

The Hilfr2 agreement describes how the employer must ensure equal treatment and protection against
discrimination in all matters of importance to the employees, including giving platform workers equal and fair
access to customers on the platform.

Hilfr is like many other cleaning and care platforms a so-called profile platform. On these platforms, the
individual platform worker creates a personal profile, and customers choose among the various platform
workers. Unlike traditional workplaces, profile platform workers are therefore in intense competition with each
other.

When a platform employee receives positive reviews from customers, algorithms determine that this profile
automatically will receive more exposure on the platform. It can therefore be difficult to ensure fair conditions
for access to work tasks on a profile platform and avoid discrimination. This is of decisive importance for the
working community. Because the competition is intense, it can be difficult for the union to organize the platform
workers and bring them together in a community. Therefore, the employer’s responsibility for equal and fair
treatment is pivotal.

4. The employer’s right to collect relevant data - but not via third parties

The ability of the platform to manage via algorithms depends on access to data about the platform workers and
on digital communication options. Therefore, it is a requirement in Hilfr2 that the platform workers provide
digital addresses so that Hilfr can communicate digitally with the employees.

The data collection potential via computers and smartphones is very large, and therefore the Hilfr2 agreement
contains restrictions on how and when data may be collected by the employer. First of all, the collection of data
about the employees must be justified by a legitimate managerial purpose. Next, data must not be collected via
third parties. This means that Hilfr's data collection must not interact with other apps and websites, and Hilfr
must not sell or pass on data to third parties (the only exception is the Danish tax authorities). By writing this
into a collective agreement, the workers get collective rights in relation to data collection and use of data and
can challenge both processes in the labour courts.

5. Collective waiver of certain individual rights to personal information

Most of us are familiar with clicking ‘yes’ to the waiver of all individual rights to personal information in order to
access a website or app (and without having read the often long list of legal terms). But often we automatically
say ‘yes’ to too much in relation to what is actually relevant. This also happens in the platform economy.

In order to deal with this, Hilfr2 has drawn up a collective agreement on the waiver of rights to personal
information, which goes on two legs. Firstly, by requiring that the collection of personal information may only
take place where there is a legitimate managerial purpose (as described above). Secondly, by prohibiting the
individual waiver of rights to personal information (which would also apply under GDPR). Thirdly (and this is the
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new thing) by allowing a collective waiver of individual rights within a specific template negotiated in the Hilfr2
agreement. This, hopefully, will ensure that employers can act operationally and improve the protection of non-
relevant data of workers.

6. Digital union club

As mentioned earlier, it is difficult for the unions to establish contact with platform workers due to their
geographical spread and lack of knowledge of each other. This is even more difficult on profile platforms such
as Hilfr, where the platform workers are also in sharp internal competition. The question is therefore how to
ensure the right to unionize in practice for employees on profile platforms.

Accordingly, an important element of the Hilfr2 agreement is to make the unionization of workers a shared
responsibility between employers and unions. The agreement gives 3F the right to place a link with their logo
directly on the platform. The link leads to a digital club that is part of 3F’s website, and to which the company
does not have access. Here, employees can seek advice, elect employee representatives (including health
and safety representatives and shop stewards) and discuss pay and working conditions. At the same time, it
gives 3F the opportunity to establish contact with the employees, organize them and establish a bargaining
mandate among them during renegotiation of the collective agreement.

7. The managerial prerogative and the right to unionize in a digital age

Artificial intelligence holds unimaginable possibilities for developing a company and for increasing productivity -
but it also raises a lot of questions that can lead to legislation to protect individuals and their personal
information, also at workplace level. But the question is whether legislation to protect the individual worker can
stand alone - and whether it is the best way forward.

The Hilfr2 agreement shows us that agreements on Al can secure collective rights at the workplace, which may
provide better opportunities for employers’ ability to manage and provide better protection for workers in
practice via access to the labour courts. In the future world of work, it will be paramount for employers that they
can use algorithms in practice to increase the productivity and/or quality that they need. When the workers
have a collective right to obtain reasons for all decisions and to prosecute them in the labour law system, it
may become less decisive whether there is an algorithm behind the decisions.

In the digital age, the workers’ right to unionize cannot stand alone - they must also have a digital access to
unionize if it is to be a possibility in practice. The Hilfr2 agreement suggests that a digital link to the union
directly from the company, which the company cannot monitor, makes it practically possible for workers and
the union to interact freely with each other. This is an important fundament for electing representatives and
obtain union membership and advice.

The Hilfr2 agreement addresses some of the very basic elements of digital workplaces of the future: how do
we ensure the managerial prerogative and the right to unionize in practice? It is not unlikely that it will work as
‘the digital September Compromise’ and serve as inspiration in many future negotiations on Al and algorithm
management on the Danish labour market. Internationally, it has already been a source of inspiration. The
EU’s platform directive contains elements taken directly from the Hilfr1 agreement - as well as from the
negotiations on the Hilfr2 agreement (lisge 2024). But the Hilfr2 agreement also goes further than the EU’s
platform directive. It is impressive that a company-level agreement from a smaller Danish company can make
such an impact at European level. It remains an open question whether the Hilfr2 agreement will also set the
agenda for negotiations at sector and national level. This will also largely depend on how the agreement is
implemented - for example, how the digital union will work in practice - and whether the opportunity to
challenge algorithmic decisions in the labour courts is used and in what way.
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Voetnoten

[11 Te vinden met zoekterm: Overenskomst mellem Hilfr og 3F.

[2] Associate Professor, FAOS, University of Copenhagen.
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